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RECOMVENDED ORDER

On August 23, 1999, a formal adm nistrative hearing was
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Pfeiffer, Adm nistrative Law Judge, Division of Adm nistrative
Hear i ngs.
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STATEMENT OF THE | SSUE

Whet her there were deficiencies at Naples sufficient to

support Agency for Health Care Adm nistration’s (AHCA)



decisions to issue Heritage Health Care & Rehab Center -
Napl es (Naples) a Conditional |icense on March 11, 1999, and
continue that rating until June 7, 1999.

PRELI M NARY STATEMENT

Prior to the hearing, the parties filed a Joint Pre-
Hearing Stipulation containing stipulations of fact and
applicable law. At the hearing, Petitioner presented the
testimony of two witnesses, and submtted four exhibits into
evi dence. Respondent presented the testinony of two
Wi t nesses, and subm tted one exhibit into evidence. Two of
Petitioner’s exhibits and Respondent’s one exhibit were
deposition transcripts of witnesses who were unavailable to
testify at hearing. A Transcript of the proceeding was fil ed
on August 31, 1999.

FI NDI NGS OF FACT

Backgr ound

1. Naples is a nursing hone |ocated in Naples, Florida,
i censed by and subject to regulation by the Agency for Health
Care Adm nistration. Each year, Naples is surveyed by AHCA to
determ ne whether the facility should receive a Superior
St andard, or Conditional licensure rating. On March 11, 1999,
AHCA conducted an annual survey of Naples. After that survey
was conpl et ed, AHCA all eged that there were several

deficiencies at Naples which violated vari ous regul atory



standards that are applicable to nursing homes. However, AHCA
agreed that the only deficiency relevant to the DOAH heari ng
was its allegation that Naples violated the requirenment,
contained in 42 CFR Section 483.13(c), that a nursing hone
devel op and i nplenment policies that prohibit abuse and negl ect
of residents. AHCA issued a survey report in which this
deficiency was identified and descri bed under a "Tag" nunbered
F224.

2. AHCA is required to assign a federal "scope and
severity" rating to each deficiency identified in the survey
report. AHCA assigned the Tag F224 deficiency identified in
the March survey report a federal scope and severity rating of
"G " which is a determ nation that the deficient practice was
i sol at ed.

3. AHCA is also required to assign a state
classification rating to each deficiency identified in the
survey report. After the March 11th survey, AHCA assigned the
Tag F224 deficiency a state classification rating of Class II
whi ch, under AHCA's own rule, is a determ nation that the
deficiency presented "an i medi ate threat to the health,
safety or security of the residents.”

4. Because AHCA determ ned that there was a Class |1
deficiency at Naples after the March 11th survey, it changed

Napl es’s Standard |licensure rating to Conditional, effective



March 11, 1999. By |law, Naples was required to post the
Conditional license in a conspicuous place in the facility.
Napl es was also required to submt a Plan of Correction (the
"Plan") to AHCA. Although the plan did not admt the

all egations, it did provide steps that the facility would

i mpl enent to address the deficiencies cited in the survey
report. The Plan also represented that all corrective action
relating to the Tag F224 deficiency would be conpl eted by
April 10, 1999.

5. AHCA returned to Naples on March 29, 1999, March 30,
1999, and April 22, 1999, and re-surveyed the facility. After
each survey, AHCA determ ned that there were deficiencies at
Napl es, but stipulated prior to hearing that none of these
deficiencies were justification for the issuance or the
continuation of the Conditional |icense at issue in this case.
After the April 22, 1999, survey, AHCA determ ned that Naples
conpleted all corrective action with regard to the March 11,
1999, Tag F224 deficiency and conplied with the requirenents
of 42 CFR Section 483.13(c). After the June 7, 1999, survey,
AHCA determ ned that Naples was in substantial conpliance with
all applicable regulations and i ssued Napl es a Standard
license effective that date.

6. Naples filed a Petition for Formal Adm nistrative

Hearing with AHCA to chall enge the findings of all of the



above- cited surveys, as well as AHCA s decision to issue
Napl es a Conditional license. That Petition was referred to
the Division of Adm nistrative Hearings and a hearing was
conducted. At hearing, the parties were ordered to file their
proposed recomended orders on or before Septenber 15, 1999.

Finding 1; Tag F224; WNMarch 11, 1999, Survey Report:

7. An unnaned resident at Naples who had fragile skin
and a history of skin tears sustained a skin tear to her arm
on March 8, 1999. Naples’ staff obtained a doctor’s order
for a dressing to be applied to the area and changed daily.
The dressing was applied as ordered except for an isol ated
i nstance when it was not applied on March 9, 1999.

8. On March 10th, AHCA's surveyor observed that the
dressi ng had not been changed on the previous day. She
interviewed the nurse who had obtained the order for the
dressing, and was told that the dressing had not been changed
on March 9, 1999, because the nurse forgot to print out the
order fromthe conputer and place it in the Resident’s nedical
record. The nurse immedi ately changed the Resident’s
dr essi ng.

9. The surveyor did not observe the nurse changing the
dressing. |Instead, she went back into the Resident’s room
after the dressing was changed and observed that the area

covered by the dressing was bleeding. The surveyor inferred



fromthat observation that the old dressing had stuck to the
Resi dent’ s skin because of the failure to change the dressing
on March 9th. She also inferred that the nurse who changed
the old dressing had not noistened it prior to renmoving it so
as to cause it to bl eed. The surveyor did not interviewthe
nurse to verify her suspicion that the nurse changed the
dressing incorrectly. Instead, she alleged that Naples

negl ected the Resi dent because the nurse failed to change the
dressing pursuant to the doctor’s order, and because she
changed the dressing so as to cause the Resident to bl eed.

10. Napl es does not dispute that the Resident’s dressing
was not changed on the March 9th. However, the evidence was
undi sputed that the failure to change a dressing for one day
presented no risk that the Resident’s skin tear would worsen
or becone infected. |In fact, the skin tear did not worsen as
a result of the facility's failure to change the dressing on
March 9th. AHCA's surveyor conceded that she had no evi dence
that the skin tear worsened and thus failed to provide any
evidence that the failure to change the dressing presented any
risk of harmto the Resident.

11. Moreover, AHCA s surveyor erroneously concluded t hat
t he nurse who changed the dressing caused it to bleed. The
nurse noi stened the old dressing prior to renoving it and

pl aced a new dressing on the area; the skin tear did not bleed



during that process. The evidence was clear that the old
dressing woul d not have stuck to the skin tear even if the
dressi ng had not been changed on March 9th because, on March
8th, she applied a triple antibiotic ointnent that acted as a
barri er between the gauze dressing and the Resident’s skin.
Finally, the Resident’s skin was extrenely fragile and, in the
past, the Resident had caused her own armto bl eed by

slighting bunping it.

Finding 2; Tag F224; March 11, 1999, Survey Report:

12. Resident 14 was issued a doctor’s order for a
dressing to a |l esion on her back. It stated that the dressing
was to be changed daily. AHCA s surveyor observed on March
10, 1999, that Resident 14 had a dressing that had not been
changed since March 8, 1999, covering the lesion. The
surveyor further observed that the dressing had becone
di spl aced so that the tape used to secure the wound was
partially covering the wound. Despite this isolated failure
to change the dressing, the surveyor cited Naples for
negl ecti ng Resident 14.

13. Napl es conceded that the Resident 14's dressing had
not been changed on March 9th as ordered. However, as it did

with the unnanmed Resident in Finding 1, Naples denonstrated



that the failure to change Resident 14’s dressing was isol ated
and did not present any risk that the Resident’s |esion nm ght
wor sen or becone infected. Naples also showed that the |esion
did not, in fact, worsen. AHCA s surveyor conceded that she
had no evidence that the failure to change the dressing was
repeat ed conduct, or that the |esion worsened, and thus failed
to present any evidence that the failure to change the
dressing presented any risk of harmto Resident 14.

Fi nding 3; Tag F224; March 11, 1999, Survey Report:

14. Resident 21 was a denmented woman with a history of
anxi ety, aggressive behavior toward others, and attention-
seeki ng behaviors. At approximately 1:00 a.m on March 10t h,
Resi dent 21 was found striking her forehead with a small
pi cture frame stating, "I'’mgoing to kill nyself, I'"mtired of
all this.” She was not hitting herself hard enough to inflict
any injury to herself, and did not damage the picture frane.
Nonet hel ess, a nurse stopped the Resident and counsel ed the
Resi dent, who then stated, "I’Il stop and go to sleep."” After
the nurse left the room the Resident repeated her action.

The nurse imedi ately returned, renoved the frane, and call ed
t he Resident’s physician. The physician deterni ned that

Resi dent 21 was not suicidal, and ordered Ativan (a nedicine
given for anxiety) and a psychiatric consultation for the

Resi dent .



15. Twenty mnutes after she was given the Ativan
Resi dent 21 got up and sought additional attention by pushing
her wheelchair in the hallway. She was redirected to her bed
by a certified nursing assistant ("CNA") and, while being put
to bed, grabbed packets of air freshener and threatened to eat
them The packets were inmmedi ately renoved fromthe Resident
and taken from her room by the CNA

16. Twenty mnutes after being put to bed by the CNA,
Resi dent 21 arose and returned to the hallway and attenpted to
enter other residents’ roonms. She was redirected by staff to
her room and bed, whereupon she stated to the staff that "The
nurse gave nme water. I1'mgoing to kill nyself." Twenty
m nutes after this incident, Resident 21 sought attention by
pl aying her radio |loudly, and stated, "I’m going to kil
mysel f." Anot her dose of Ativan was given to her and shortly
thereafter, she went to sleep. Although staff routinely
checked on Resident 21, there were no further incidents.

17. The follow ng norning, Resident 21 was seen by her
psychiatrist who deterni ned that she was not suicidal.
| nstead, he concluded that Resident 21's isolated actions
during the previous night were attention-seeking behavi or
whi ch did not indicate that she intended to kill herself. He

ordered additional nedications for her and, as a precaution,



wrote an order in her record to "renove all dangerous objects
from her room and nonitor resident closely.”
18. When AHCA' s surveyors entered the facility on
March 10, 1999, picture frames and mrrors were present in
Resi dent 21's room The surveyor asked the staff about the
| evel of monitoring for the Resident, and whether the facility
had a policy that defined and inplenmented precautions for
suicidal residents. The surveyor was not satisfied and cited
the facility for neglecting the Resident because it failed to
renove "dangerous objects” fromher room failed to adequately
nmonitor her, and failed to have a suicide precaution policy.
19. The surveyor’s conclusion that Naples negl ected
Resi dent 21 was predicated on her belief that Resident 21 was
sui ci dal . However, the Resident's psychiatrist testified
unequi vocal ly that the Resident was not suicidal. The
Resi dent did not strike herself hard, nor with the intent to
hurt hersel f, but was engaged in attention-seeking actions.
She denonstrated no intent to commt suicide. The
psychiatrist's diagnosis, and his (and her regular
physi cian’s) decision to treat her condition with nedications
were effective. She exhibited no further sim |l ar behavior.
20. AHCA' s surveyor did not interview Resident 21's
psychiatrist prior to nmaking her allegations of neglect, and

thus did not know that the psychiatrist had determ ned that

10



t he Resident was not suicidal. At hearing, she acknow edged
that the psychiatrist’s conclusion would have presented "a
whol e different story."

21. AHCA s surveyor also erroneously concluded that the
Resi dent was not adequately nonitored. The nursing notes
concerni ng Resident 21 contained over thirty entries between
March 10th and March 12th descri bi ng observations of the
Resi dent. These notations exceeded any applicabl e nursing
standard, and nore than net the requirenments contenpl ated by
the psychiatrist when he ordered the staff to nonitor the
Resi dent cl osely.

22. The surveyor determ ned that the nurses’ notes
reflected i nadequat e observati on of the Resident because the
notes did not reflect that the Resident was being observed
every fifteen mnutes, and then hourly for twenty four hours.
However, the surveyor failed to offer any regul ation or other
source to support her contention that nmonitoring the Resident
every fifteen mnutes was the appropriate standard. To the
extent that the standard was based upon the surveyor’s
assunptions that Resident 21 was suicidal or because the
psychiatrist ordered that |evel of nonitoring, Naples
denonstrated that those assunptions were incorrect.

23. AHCA s surveyor also erroneously concluded that the

failure to renove picture frames and mrrors from Resident
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21's roomwas a violation of any doctor’s order or applicable
standard of care. The requirenent that dangerous objects be
removed fromthe Resident’s roomcanme fromthe order of the
Resi dent’s psychiatrist, and he testified that he did not
intend for the facility to renove all picture frames or
mrrors fromthe Resident’s room |Instead, he only intended
his order to cover objects such as knives or |etter openers.
He clarified this interpretation of his order to Naples’ staff
during the survey.

24. Naples is not required by any federal or state
regul ation to have a suicide prevention policy. Indeed, such
a policy would never have an opportunity to be inplenented
even if it existed. |If a resident at Naples is determ ned to
be suicidal, the resident would be i mediately transferred to
a psychiatric hospital for observation, evaluation and
treat ment.

Napl es Policy Regardi ng Abuse and Negl ect:

25. Naples has a witten policy that prohibits abuse and
neglect of its residents. It also sets forth a process for
i nvestigating incidents of suspected abuse and negl ect that
i ncl udes suspendi ng staff who m ght have been involved in any
incident while the investigation is pending. Additionally,
Napl es inplenments policies required by federal regulations

that help to assure that its residents are not neglected. It

12



conducts background checks of enpl oyees, and only those who
have no history of abuse or neglect are hired to work at

Napl es. Furthernore, enployees are instructed and encouraged
to informthe adm nistration about any incident which m ght be
consi dered abuse or neglect of a resident, and are provided
with sem nars which address issues of abuse and negl ect of
residents. Naples conducts random audits of its residents’
medi cal records to insure that residents are receiving their
required care. These policies have been successful.

26. Additionally, Naples denonstrated that it foll owed
its witten policy with regard to the incidents cited under
Tag F224 of the March survey report. Pursuant to that policy,
the facility's Director of Nursing investigated all of the
cited incidents in a tinmely manner and suspended one nurse
pendi ng that investigation. The Director of Nursing
appropriately concluded that neglect of the residents cited in
the report had not occurred and did not call any investigative

agency regarding the incidents.

CONCLUSI ONS OF LAW

27. The Division of Adm nistrative Hearings has

jurisdiction over the parties and subject matter of this

13



cause, pursuant to Sections 120.569 and 120.57(1), Florida
St at ut es.

28. Section 120.569(1), Florida Statutes, applies in al
proceedi ngs in which the substantial interests of a party are
det erm ned by an agency. Section 120.57(1), Florida Statutes
applies in those proceedi ngs involving disputed issues of
mat eri al fact.

29. A facility is substantially affected by a
conditional rating. For exanple, Section 408.35, Florida
Statutes, governing certificates of need, provides that an
applicant’s ability and record of providing quality of care
are anong the criteria for conpetitive review. Additionally,
a facility cannot qualify for the Gold Seal programif it has
had a conditional rating within the previous thirty nonths.
Section 400. 235, Florida Statutes. Finally, a conditional
rating can substantially affect the reputation of a facility
in the community and have a negative inpact on staff norale

and recruiting. See Spani sh Gardens Nursing & Conval escent

Center (Beverly Health & Rehab Svcs., Inc.) v. Agency for

Health Care Adm nistration, 21 FALR 132 (AHCA, 1998)

30. AHCA has the burden of proving the basis for
changi ng Naples’s |licensure rating to Conditional. Florida

Depart nent of Transportation v. J.WC. Conpany, Inc., 396 So.

2d 778 (Fla. 1st DCA, 1981); Balino v. Departnent of Health

14



and Rehabilitative Services, 348 So. 2d 349 (Fla. 1st DCA

1977); Spanish Gardens, supra. The Florida Suprene Court has

determ ned that, where fines are inposed, the burden of proof
must be by cl ear and convincing evidence, because a fine
"deprives the person fined of substantial rights in property.”

Depart nent of Banking & Finance v. Osborne Stern, 670 So. 2d

932, 935 (Fla. 1996) The requirement of clear and
convi nci ng evidence has al so been applied to actions which

af fect reputation and good nane. In Lathamv. Florida

Commi ssion on Ethics, 694 So. 2d 83 (Fla. 1st DCA 1997), the

Court dism ssed argunments that the lack of a fine relieved the
Comm ssion of its burden to prove its findings by clear and
convi ncing evidence. In |looking "to the nature of the
proceedi ngs and their consequences to determ ne the degree of

proof required" (citing Osbhorne Stern, supra), the Court

determ ned that |oss of a good nanme was equally as severe as a
nmonetary fine.

31. The inposition of a Conditional |icense adversely
affects the reputation of a nursing facility with the public,
and thus affects its ability to operate. Furthernore,
findings froma survey in which Class Il deficiencies are
found can result in the inposition of nonetary penalties or
even crim nal charges. See, e.g. Section 400.23(9)(b) and

400. 241(3), Florida Statutes. Clearly, the effect of an

15



adverse survey and the Conditional rating emanating therefrom
is penal in nature, and can deter consumers from doing
business with the facility. The nature of these proceedings,
and the consequences fromthemrequire AHCA to prove its case
by clear and convincing evi dence.

32. AHCA may issue a facility a Conditional |icense
when, after a survey, a facility has one or nore Class | or
Class Il deficiencies, or where it has a Class Il deficiency
not corrected within the tinme established by the agency.
(8400.23(8)(b), Florida Statutes). 1In the instant case, AHCA
all eges that it was proper to issue Naples a Conditional
license from March 11, 1999, through June 7, 1999, because
there was one Class Il deficiency at Naples at that tine.

33. Accordingly it is AHCA's burden to establish by
cl ear and convi nci ng evidence, (1) the existence of the
deficiency cited under Tag F224 of the March survey report,
and (2) that the deficiency was appropriately classified as a
Class Il deficiency. |If that burden is net, AHCA nust then
denonstrate that Naples did not achieve substantial conpliance
with applicable regulatory standards until June 7, 1999. AHCA
failed to neet its burden in this case.

AHCA Failed to Prove, and Naples D sproved, That There Was Any

Deficiency Under Tag F224:

16



34. AHCA cl ai ns under Tag F224 of the March survey
report that Naples failed to neet the requirenents of 42 CFR
§483.13(c), which provides:

The facility nmust devel op and i npl enent
written policies and procedures that

prohi bit m streatnent, neglect and abuse of
residents and m sappropriation of resident

property.

The facility nmust not use verbal, nental,
sexual , or physical abuse, corporal
puni shment, or involuntary secl usion.

This standard is made applicable to nursing honmes in Florida
pursuant to 59A-4.1288, Florida Adm nistrative Code.

35. Cuidelines for determ ning whether a facility has
conplied with the requirenents of the regul ati on have been set
forth as foll ows:

The regulation requires a |long-term care
facility to develop and inplenment witten
policies and procedures that prohibit
abuse, m streatnment or negl ect of
residents. 1In evaluating a |long-termcare
facility's conpliance with the regul ation,
t he questions that nust be answered are:
(1) has the facility devel oped witten
polices and procedures that prohibit abuse,
m streatment or neglect of residents; and
(2) have those policies been inplenented?

Life Care Center of Hendersonville v.

Heal th Care Financing Adm nistration, DAB
CR 542 at 33 (1998); Beverly Health &
Rehabilitation - Springhill v. Health Care
Fi nanci ng Adm ni stration, DAB CR 553 (1998)

36. There is no dispute in this case that Naples had

witten and unwitten policies which were designed to prevent

17



neglect of its residents. The issue is whether Naples
properly inplemented its policies that prohibited abuse,

m streatment, and neglect of its residents. AHCA clainms that
Naples failed to inplenent its policies because its surveyors
found three exanples which they determ ned to be neglect of
residents at Naples. However, AHCA failed to show that any of
the cited instances constituted neglect of the cited
residents.

37. Neglect is "the failure to provide goods and
services necessary to avoid physical harm nental anguish and
mental illness.” 42 C.F.R Section 488.301. Determ ning
whet her a facility neglected a resident under the regul ation
requires AHCA to show that the facility withheld care to a
resident and that the care withheld was necessary to prevent

physical harmto a resident. See Springhill, supra.

38. Wth regard to the alleged failure of Naples to
change the dressings of the Residents cited under Findings 1
and 2 under Tag F224 of the survey report, the evidence was
undi sputed that the facility only failed to change the
dressi ngs on one day for each Resident, and the failure to
change a dressing for one day does not retard healing nor
present risk of infection or worsening of the wound. The

withheld care (i.e., the failure to change the dressings for

18



one day) was not "necessary" to prevent harmto the Residents.

See Springhill, supra.

39. Wth regard to Finding 3 under Tag F224 of the March
survey report, the surveyor determ ned that Resident 21
requi red constant nonitoring and renoval of picture franes
from her room because she believed the Resident was suicidal.
However, the expert evidence showed that Resident 21 was not
suicidal, and that she was not at risk of harm ng herself due
to the failure of staff to renmpve pictures or to nonitor her
nore frequently than every 30 mnutes. The facility' s failure
to renove the frames or its failure to nonitor her nore
frequently was not "necessary" to prevent harmto the

Resi dent. See Springhill, supra.

AHCA Failed to Prove that the Deficiency Cited Under Tag

F224 was Properly Classified as a Class |l Deficiency:

40. Although the evidence is insufficient to support a
finding of a deficiency under Tag F224 (which it is not), AHCA
failed to prove that any of the deficiencies were
appropriately classified as a Class Il deficiency. Class II
deficiencies are defined under state |aw as those which "have
a direct or immedi ate relationship to the health, safety or
security of the nursing hone facility residents.”

400. 23(9)(b), Florida Statutes. AHCA has further refined this
definition of Class Il deficiencies to be those that "present
an i medi ate threat to the health, safety or security of the

19



residents in the facility." 59A-4.128(3)(a), Florida

Adm ni strative Code. Under the statute and AHCA s

i nplementing rule, a Class Il deficiency nmust be sonething
nore than an isolated occurrence in the facility and present
an i medi ate threat to residents in the facility at the tinme
of the survey. |If the deficiency presents an indirect or
potential threat to residents in the facility, it nust be
classified as a Class |1l deficiency. Rule 59A-4.128(3),

Fl ori da Adm nistrative Code.

41. AHCA failed to show that the deficiency cited in
this case presented an imediate threat to "the nursing hone
facility residents.” The deficiency nust be | ooked at for its
i npact on all of the residents in the facility, and a Class |1
rating can only be found where, at the tinme of the survey,
there is an imediate threat to general resident health or
safety due to the deficient practice. AHCA offered no
evi dence whi ch suggested that residents in the building were
in imrediate threat of being neglected or abused. To the
contrary, it assigned the deficiency a federal scope and
severity rating of "G " which is an acknow edgenent that the
deficient practice was isol ated.

RECOMVENDATI ON

Based on the foregoing findings of fact and concl usi ons

of law, it is recommended that the Agency for Health Care
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Adm ni strati on enter

order issuing a Standard rating

to Naples and rescinding the Conditional rating.

DONE AND ENTERED this 12th day of Novenber, 1999, in

Tal | ahassee,

Leon County,

Fl ori da.

Heari ngs

Heari ngs

WLLI AM R PFEI FFER
Adm ni strative Law Judge
Di vi sion of Admi nistrative

The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

ww. doah. state. fl.us

Filed with the Clerk of the
Di vision of Adm nistrative

this 12th day of Novenber, 1999.

COPI ES FURNI SHED

R. Davis Thomas, Jr., Esquire
Donna Stinson, Esquire

Broad and Cassel

215 Sout h Monroe, Suite 400
Post Office Drawer 11300

Tal | ahassee, Florida 32302
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Karel L. Baarslag, Esquire

Agency for Health Care Adm nistration
2295 Victoria Avenue, Room 309

Post Office Box 60127

Ft. Myers, Florida 33901-6177

Julie Gall agher, General Counse
Agency for Health Care Adm nistration
Fort Knox Building 3, Suite 3431

2727 Mahan Drive

Tal | ahassee, Florida 32308

Sam Power, Agency Clerk

Agency for Health Care Adm nistration
Fort Knox Building 3, Suite 3431

2727 Mahan Drive

Tal | ahassee, Florida 32308

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recommended Order. Any
exceptions to this Recommended Order should be filed with the
agency that will issue the Final Order in this case.
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